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REPRESENTATIVE GLENN GROTHMAN
CoO~CHAIR

SENATOR JUDITH B. ROBSON
Co-CHAIR

P.O. Box 8952
MADISON, W1 53708-8952
(608) 264-8486

P.O. Box 7882
Mabison, WI 53707-7882
(608) 266-2253

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

Attendance Form

September 5, 2002
Room 225 Northwest, State Capitol Building

Accounting for;  OPublic Hearing  [JExecutive Session

COMMITTEE MEMBER PRESENT | ABSENT | EXCUSED
1. Senator ROBSON gf[!
2. Senator GROBSCHMIDT é//
3. Senator HANSEN g//
4. Senator WELCH o -
5. Senator COWLES 17
6. Representative GROTHMAN E,/ :
7. Representative SERATTI \/ P
8. Representative GUNDERSON E//
9. Representative TURNER \//
10. Representative HEBL @/
Totals

Maggie Delaporte, Committee Clerk

http: / /www.legis. state. wi.us /assembly /asm59/news /JCRAR. html
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Co-CHAIR

P.O. Box 8952
Mabison, WI 53708-8952
(608) 264-8486

P.O. Box 7882
Mabison, WI 53707-7882
(608) 266-2253

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

Attendance Form

September 5, 2002

Room 225 Northwest, State Capitol Building

Accounting for: %ublic Hearing Xxeeuﬁvc Session

COMMITTEE MEMBER PRESENT | ABSENT | EXCUSED
1. Senator ROBSON [V
2. Senator GROBSCHMIDT e
3. Senator HANSEN Iy
4. Senator WELCH Y
5. Senator COWLES 1
| 6. Representative GROTHMAN v’
7. Representative SERATTI v
8. Representative GUNDERSON o
9. Representative TURNER L
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REPRESENTATIVE GLENN GROTHMAN
Co-CHAIR

SENATOR JUDITH B. ROBSON
Co-CHAIR

P.O. Box 8952
MabpisoN, WI 53708-8952
(608) 264-8486

P.O. Box 7882
Mabpison, WI 53707-7882
(608) 266-2253

JOINT COMMITTEE FOR
REVIEW OF ADMINISTRATIVE RULES

Emergency Rule Extension Motion Form

September 5, 2002

225 Northwest
State Capitol
Moved by é?%@j{?ﬁ{ é’% w ?J ZZ , Seconded by /Z;p;}.{ 4

THAT, pursuant to s. 227.24(2)(a), stats., the Joint Committee for Review of
Administrative Rules extend the effective period of emergency rule ATCP 96 by
60 days, at the request of the Department of Agriculture, Trade and Protection.

COMMITTEE MEMBER Absent

P
o
®
3

. Senator ROBSON
. Senator GROBSCHMIDT

. Senator HANSEN

. Senator WELCH

. Senator COWLES

. Representative GROTHMAN

. Representative SERATTI
. Representative GUNDERSON

-2 T s T - AN A7 B B - AV B S I

. Representative TURNER

NN SIS

10. Representative HEBL

Totals

[OOMotion Carried [OMotion Failed

http:/ /www.legis.state.wi.us /assembly /asm59/news /JCRAR. html



Emergency Rule

ch. ATCP 96
Relating to Milk
Producer Security.

The Department of Agriculture, Trade, and Consumer Protection
requests an extension of this emergency rule by 60 days.



State of Wisconsin
Scott McCallum, Governor

- Department of Agriculture, Trade and Consumer Protection
James E. Harsdorf, Secretary

August 16, 2002

The Honorable Judy Robson, Co-Chair The Honorable Glenn Grothman, Co-Chair

Joint Committee for Joint Committee for

the Review of Administrative Rules the Review of Administrative Rules
15 South -- State Capitol 15 North -- State Capitol

PO Box 7882 PO Box 8952

Madison, WI 53707-7882 Madison, WI 53708-8952

Dear Senator Robson and Representative Grothman:
Re: Emergency Rule Extension — Milk Producer Security

The Department of Agriculture, Trade and Consumer Protection asks the Joint Committee for the Review of
Administrative Rules (JCRAR) to extend the above emergency rule, which is scheduled to expire on September 27,
2002. The department asks JCRAR to extend the emergency rule for 60 days, until November 26, 2002,

This emergency rule implements Wisconsin’s new agricultural producer security law (ch. 126, Stats.) as it applies to
milk contractors. The new law is designed to protect milk producers against catastrophic financial defauits by milk
contractors who procure producer milk in this state. The Legislature enacted the new law in 2001 Wis. Act 16.

We are enclosing copies of the emergency rule, fiscal estimate and hearing notice. The emergency rule includes a
Finding of Emergency that explains the need for this rule. The department has started “permanent” rulemaking
proceedings, but will not be able to complete those proceedings before the emergency rule expires. The department
is therefore asking JCRAR to extend the emergency rule,

The department held a public hearing on the emergency rule on May 16, 2002. A total of 6 persons attended, but
there were no verbal comments on the rule. The department received one written comment asking the department to
revise the wording of a required “notice to producer” statement that milk contractors must make under the rule.

The department will hold hearings on the “permanent” rule in October, We plan to submit a final draft rule for
DATCP Board approval in January, 2003. If the DATCP Board approves the final draft rule, we will refer it to the
Legislature for review. Because of the time required for legislative review, promulgation and publication, the
department will need to request a further JCRAR extension before this extension expires.

The department will have staff available to answer questions at the JCRAR meeting on this matter.

; . Iy, ,,
ames E. Harsdorf
ecretary

Enclosures

Wisconsin Food and Agricultural Products - $40 Billion for Wisconsin’s Economy

2811 Agriculture Drive » PO Box 8911 « Madison, WI 53708-8911  608-224-5012 » Wisconsin.gov



State Of Wisconsin :
Department Of Agriculture, Trade And Consumer Protection

NOTICE OF HEARING

Emergency Rule Related‘,jq. Milk Producer Secufity

The State of. Wxsconsm Department of Agnculture Trade and Consumer Protectxon - I

" announces it 'will hold a public hearing on an emergency rule relating to milk producer
security.” The department invites the public to attend and comment on the emergency
“rule. Following the public hearmg, the heanng record will remam open until June 16,

. 2002 to receive additional wntten comments

‘ You may obtain a free copy of th15 emergency rule by contacting Kevin LeRoy, Division
of Trade and Consumer Protection, P.O. Box 8911, Madison WI 53708 or by calling

. (608) 224-4928. Copies will also be available at the heanng

Hearing impaired persons may request an mterpreter for this hearing. Please make

reservations for a hearing interpreter by May 9, 2002 either by writing to Kevin LeRoy,
Division of Trade and Consumer Protection, PO Box 8911, Madison, WI 53708-8911

(telephone 608-224-4928) or by calling the Department TDD at 224-5058 -

The hearing is scheduled at:

Thursday, May 16, 1:30 p.m.

Wisconsin Department of ‘Agriculture, Trade and Consumer Protection
Board Room

2811 Agriculture Drive

Madison, WI 53718

Handicapped accessible

Analvsxs Prepared by the Department of Agriculture,
Trade and Consumer Protection

Statutory Authority: ss. 93.07(1), 126.51, 126.81(1) and (2), and 227.24,
Stats.
Statutes Interpreted: ch.126, Stats.

This emergency rule implements Wisconsin’s new agricultural producer security law (ch.
126, Stats.), as it applies to milk contractors. The new law is designed to protect milk



- . miilk contractors, on May 1, 2002.

producers against catastrophic financial defaults by milk contractors who procure
producer milk in this state. The Legislature enacted the new law in 2001 Wis. Act 16.

The new law applies to milk contractors, including dairy plant operators, producer agents
and other milk handlers. Among other things, the new law creates an agricultural
producer security fund, financed by milk contractor fees. The Department of Agriculture,
Trade and Consumer Protection (DATCP) administers this law. The law takes effect, for

B

- ‘This emergency rule:

Clarifies the treatment of dairy plant ope‘ratqi's who provide custom proéessz'ng
services for milk producers, without marketing or taking title to milk'or processed
dairy products. SRR . e

Clarifies the treatment of producer agents who _mafket ‘milk aﬁd' cclicct milk
payments on behalf of producers, without taking title to the milk. - '

Clarifies the treatment of persons who ‘market only processed dairy products for
- producers, without procuring, marketing or processing any raw producer milk. .

Clarifies the method by which milk contractors calculate and report milk payment
obligations, for the purpose of calculating fund assessments and security

requirements.

Requires milk contractors to disclose their security and fund contribution status to
producers. '

Background

Under the agricultural producer security law, a milk contractor who procures producer
milk in this state must be licensed by DATCP. To be licensed, a contractor must do one

of the following:

e Contribute to the agricultural producer security fund (“fund”). If a contributing milk
contractor defaults on payments to producers, the fund may partially compensate '
those producers. Producer agents (who market milk and collect milk payments for ’
producers without taking title to the milk) may have lower fund participation
requirements than other milk contractors. If a producer agent defaults, the fund may

also make smaller payments to producers.

File security with DATCP, to secure a portion of the contractor’s milk payment
obligations to producers. Producer agents may file a smaller amount of security than
other milk contractors, so there may be less security if a producer agent defaults.



File financial statements with DATCP, showing that the milk contractor meets
minimum financial standards. If a milk contractor is licensed on the basis of the
contractor’s financial statement, the contractor is not required to contribute to the
fund or file security with DATCP. The fund will not pay producers if the contractor
defaults, nor will DATCP have any security to pay producers

Custom Processing for Milk Producers

‘This emergency rule clarifies that ch. 126, Stats., does not apply to a dairy plant operator

~who takes temporary custody of producer milk for the sole purpose -of providing custom
processing services to milk producers, provided that all the following apply:A 3

The producers retain title to the milk and to the processed da1ry products made ﬁ'om
that m11k .

"The operator does not market the milk or processed- dairy products, but promptly
delivers the processed dairy products to the producers or. their agent for consumption

or marketing.

The operator does not commingle producer-owned milk ‘or dairy products with other
milk or dairy products.

The operator provides the custom processing services under a written contract with
each producer or the producer’s agent The contract must clearly and conspicuously

disclose that:

The producer retains title to the milk and dairy products.
The producer’s milk shipments are not secured under ch. 126, Stats.

Producer Agents

This emergency rule clarifies that a milk contractor does not qualify as a producer agent,
for purposes of ch. 126, Stats., unless all the following apply:

The milk contractor procures producer milk in this state solely as the agent of the
milk producers.

The milk contractor does not take title to the producer milk, or to any dairy products
made from the producer milk.

The milk contractor markets the producer milk under a written contract with each
milk producer. The contract must clearly and conspicuously disclose all the

following:

That the milk contractor does not take title to the producer’s milk, or any dairy
products made from that milk.



» That the milk contractor receives payments on behalf of the producer, and holds them

in trust for the producer. :
» The terms and conditions of payment to the producer.
*x The procedure by which the milk contractor will receive payment on behalf of the

producer and make payments to the producer, including any trust fund arrangement.

= The milk contractor’s compensation for serving as the producer’s agent, and the

method by which the milk contractor will receive that compensation from the milk
producer. : _ C o
» A milk security disclosure statement (see below).
¢  The milk contractor does not process, as a producer agent, more than 5 million
pounds of producer milk in any month. :

The milk contractor gives, to each recipient of producer milk marketed by the
contractor, a written invoice stating that the milk is producer milk not owned by the

milk contractor. :

The mﬂk contractor files a monthly report with DATCP. ‘The milk contractor must
- file the report on or before the 25" day of the month. The report must include all the

following: - : ’ I o

» The name and address of each person to whom the milk contractor marketed, in the

preceding month, producer milk procured in this state. '
*  The total pounds of producer milk that the milk contractor marketed to each person in

the preceding month. , ‘
» The milk contractor’s total milk payment obligation to milk producers for producer

milk that the contractor marketed in the preceding month.

Persons Marketing Processed Dairy Products for Milk Producers

This emergency rule clarifies that ch. 126, Stats., does not apply to a person who markets

only processed dairy products for milk producers, provided that the person does not
procure, market or process any raw producer milk. '

Milk Payment Report by License Applicant

Under the new law, an applicant for an annual milk contractor license must report (1) the
applicant’s total annual payment obligation to milk producers, and (2) the largest
obligation incurred at any time during the applicant’s last fiscal year. The reported
amounts are used to determine fund assessments and security requirements, if any. This
rule clarifies that the applicant must report (1) the total amount paid for milk procured
during the applicant’s last fiscal year, and (2) the largest amount paid for milk procured

in any single month during the last fiscal year.



Milk Security Disclosure Statement

- This emergency rule requires milk contractors to make milk security disclosures to milk
producers, pursuant to s. 126.81(4), Stats., so that producers understand the extent to
- which milk payments are backed by the agricultural producer security program. The milk
.contractor must give the disclosure when the milk contractor first procures milk from the
producer, and again in June of each year.. The disclosure must consist of one of the

following written statements:

. o The following statement if the milk contractor contnbutes to the fund (and is not a
producer agent who also files security): : S N

IMPORTANT NOTICE
- [Name of milk contractor] contnbutes to Wisconsin’s Agrlcultural Producer

- Security Fund. This fund helps ensure that milk producers will be paid for.
' the milk they ship to contributing contractors. If a contributing contractor

. fails to pay a producer, the fund may pay up to 80% of the first $60,000 of
the producer’s unpaid milk payment claim, and up to 75% of any additional

unpaid milk payroll claim.

. e The folloWing statement if the milk contractor is required to file security with
DATCP and is not a producer agent:

IMPORTANT NOTICE
[Name of milk contractor] does not participate in Wisconsin’s Agricultural
Producer Security Fund. We have filed security with the State of Wisconsin
to cover part, but not all, of our milk payment obligations to milk producers.
The security equals at least 75% of the largest amount that we owed
producers at any time during our last completed fiscal year. The security is

in the following form(s): [specify forms of security].

o The following statement if the milk contractor does not contribute to the fund or file
security with DATCP, but is licensed solely on the basis of the contractor’s financial

statement:

IMPORTANT NOTICE
[Name of milk contractor] does not participate in Wisconsin’s Agricultural
Producer Security Fund, and has not filed security with the State of
Wisconsin to secure payments to milk producers. Our financial statement
shows positive equity, a current ratio of at least 1.25 to 1.0, and a debt-to-—
equity ratio of no more than 2.0 to 1.0. :

¢ The following statement if the milk contractor is a producer agent who does not
contribute to the fund and is required to file security with DATCP:



' , IMPORTANT NOTICE
[Name of milk contractor] does not participate in Wiseonsin’s Agricultural
Producer Security Fund. We have filed security with the State of Wisconsin
to cover part, but not all, of our milk payment obligations to milk producers.
The security equals 15% of the largest amount that we owed to producers at
any time during our last completed fiscal year. The seeurity is.in the

following form(s): [specify forms of security].

s ' The following statement if the milk contractor is a producer agent who contributes to.
the fund and files security with DATCP: = - - : BT A

IMPORTANT NOTICE
[Name of milk contractor] contributes to Wisconsin’s Agricultural Producer .
Security Fund as a producer agent. If we fail to pay a producer; the fund
¢ . maypay up to 15% of the producer’s allowed claim. . T

Fiscal Estimate

The department does not expect this emergency rule to have any material fiscal effect.

Regulatory Flexibility Analysis

The department will prepare and publish its proposed regulatory flexibility analysis
permanent rule to create ch. ATCP 96, Wis. Adm. Code.

Dated this /5 e day of é}ag,‘[' , 2002

State of Wisconsin ,
Department of Agriculture, Trade and Consumer
Protection

By _ éM&i /’Il Z\/ﬁ*
o James E. Harsdorf
Secretary




DATCP Docket No. 02-R-06

STATE OF WISCONSIN |
DEPARTMENT OF AGRICULTURE, TRADE
AND CONSUMER PROTECTION

EMERGENCY RULE -

The state of Wisconsin department of agriculture, trade and consumer protection hereby

adopts the following emergency rule to create chapter ATCP 96 relatihg.fo milk producer

security.
Analysis Prepafed by tl:n: Dépértment of Agrl;cultur.é,
- Trade and Consumer Protection
Statutory Authority: o - ss. 93.07( 1), 126.51, 126.81(1) and (2), and 227.24,
' ' - Stats. o ‘
Statutes Interpreted: . ch.126, Stats.

This emergency rule implements Wisconsin’s new agricultural producer security law (ch.
126, Stats.), as it applies to milk contractors. The new law is designed to protect milk
producers against catastrophic financial defaults by milk contractors who procure
producer milk in this state. The Legislature enacted the new law in 2001 Wis. Act 16.

The new law applies to milk contractors, including dairy plant operators, producer agents
and other milk handlers. Among other things, the new law creates an agricultural

producer security fund, financed by milk contractor fees. The Department of Agriculture,
Trade and Consumer Protection (DATCP) administers this law. The law takes effect, for

milk contractors, on May 1, 2002.
This emergency rule:

o Clarifies the treatment of dairy plant operators who provide custom processing
services for milk producers, without marketing or taking title to milk or processed

dairy products.

o Clarifies the treatment of producer agents who market milk and collect milk
payments on behalf of producers, without taking title to the milk.



e Clarifies the treatment of persons who market only processed dairy products for
producers, without procuring, marketing or processing any raw producer milk.

¢ (Clarifies the method by which milk contractors calculate and report milk payment
obligations, for the purpose of calculating fund assessments and security

requirements.

e Requires milk contractors to disclose their security and fund contnbutlon status to _
producers

Background

Under the agricultural producer security law, a milk contractor who procures producer
milk in this state must be licensed by DATCP. To be licensed, a contractor must do one

- of the following:

. o Contribute to the agricultural producer security fund (“fund”). If a contributing milk
.- contractor defaults on payments to producers, the fund may partially compensate
those producers. Producer agents (who market milk and collect milk payments for
. producers without taking title to the milk) may have lower fund participation
requirements than other milk contractors. If a producer agent defaults the fund may

also make smaller payments to producers

e File security with DATCP, to secure a portion of the contractor’s milk payment
obligations to producers. Producer agents may file a smaller amount of security than
_ other milk contractors, so there may be less security if a producer agent defaults.

g ¢ File financial statements with DATCP, showing that the milk contractor meets

" minimum financial standards. If a milk contractor is licensed on the basis of the
contractor’s financial statement, the contractor is not required to contribute to the
fund or file security with DATCP. The fund will not pay producers if the contractor

defaults, nor will DATCP have any security to pay producers.

Custom Processing for Milk Producers

This emergency rule clarifies that ch. 126, Stats., does not apply toa dairy plant operator
who takes temporary custody of producer milk for the sole purpose of providing custom
processing services to milk producers, provided that all the following apply:

e The producers retain title to the milk and to the processed dairy products made from
that milk.

e The operator does not market the milk or processed dairy products, but promptly
delivers the processed dairy products to the producers or their agent for consumption

or marketing.



L

The operator does not commingle producer-owned milk or dairy products with other
milk or dairy products.

The operator provides the custom processing services under a written contract with
each producer or the producer’s agent. The contract must clearly and conspicuously

disclose that:

* The producer retains title to the milk and dairy products.
»  The producer’s milk shipments are not secured under ch. 126, Stats.

Producer Agents

* This e'i'nergency rule clarifies that a milk contractor does not qualify as a producer agent,

for purposes of ch. 126, Stats., unless all the following apply:

The milk contractor procures producer milk in this state solely as the agent of the
milk producers.

- The milk contractor does not take title to the producer milk, or to any dalry products

made from the producer milk.

. The milk contractor markets the producer milk under a written contract with each

milk producer. The contract must clearly and conspicuously disclose all the
following: .

» That the milk contractor does not take title to the producer’s milk, or any dairy

products made from that milk.
» That the milk contractor receives payments on behalf of the producer and holds

them in trust for the producer.

= The terms and conditions of payment to the producer.

»  The procedure by which the milk contractor will receive payment on behalf of the
producer and make payments to the producer including any trust fund

arrangement.
= The milk contractor’s compensahon for servmg as the producer’s agent, and the

method by which the milk contractor will receive that compensation from the

milk producer.
= A milk security disclosure statement (see below).

The milk contractor does not process, as a producer agent, more than 5 million
pounds of producer milk in any month.

The milk contractor gives, to each recipient of producer milk marketed by the
contractor, a written invoice stating that the milk is producer milk not owned by the

milk contractor.



e The milk contractor files a monthly report with DATCP. The milk contractor must
file the report on or before the 25™ day of the month. The report must include all the

following:

» The name and address of each person to whom the milk contractor marketed, in
the preceding month, producer milk procured in this state. B
» The total pounds of producer milk that the milk contractor marketed toeach

person in the preceding month.
» The milk contractor’s total milk payment obligation to milk producers for

producer milk that the contractor marketed in the preceding month.
Persons Marketing Processed Dairy Products for Milk Producers

This emergency rule clarifies that ch. 126, Stats., does not apply to a person who markets
only processed dairy products for milk producers, provided that the person does not
procure, market or process any raw producer milk.

Milk Payment Report by License Applicant

Under the new law, an applicant for an annual milk contractor license must report (1) the
applicant’s total annual payment obligation to milk producers, and (2) the largest -
obligation incurred at any time during the applicant’s last fiscal year. The reported

" amounts are used to determine fund assessments and security requirements, if any. This
rule clarifies that the applicant must report (1) the total amount paid for milk procured

during the applicant’s last fiscal year, and (2) the largest amount paid for milk procured
in any single month during the last fiscal year. .

Milk Security Disclosure Statement

This emergency rule requires milk contractors to make milk security disclosures to milk
producers, pursuant to s. 126.81(4), Stats., so that producers understand the extent to
which milk payments are backed by the agncultural producer security program. The milk
contractor must glve the disclosure when the milk contractor first procures milk from the
producer, and again in June of each year. The disclosure must consist of one of the

following written statements:

e The following statement if the milk contractor contributes to the fund (and is not a
producer agent who also files security):

: IMPORTANT NOTICE

[Name of milk contractor] contributes to Wisconsin’s Agricultural Producer
Security Fund. This fund helps ensure that milk producers will be paid for
the milk they ship to contributing contractors. If a contributing contractor
fails to pay a producer, the fund may pay up to 80% of the first $60,000 of
the producer’s unpaid milk payment claim, and up to 75% of any additional

unpaid milk payroll claim.



e The following statement if the milk contractor is required to file security with
DATCP and is not a producer agent:

IMPORTANT NOTICE
[Name of milk contractor] does not participate in Wisconsin’s Agricultural
Producer Security Fund. We have filed security with the State of Wisconsin
to cover part, but not all, of our milk payment obligations to milk producers.
The security equals at least 75% of the largest amount that we owed A
producers at any time during our last completed fiscal year. The securlty is’
in the following form(s): [specify forms of security].

¢ The following statement if the milk contractor does not contribute to the fund or file
security with DATCP, but is licensed solely on the ba31s of the contractor’s financial
statement:

IMPORTANT NOTICE i
[Name of milk contractor] does not participate in Wisconsin’s Agricultural
Producer Security Fund, and has not filed security with the State of
Wisconsin to secure payments to milk producers. Our financial statement
.. shows positive equity, a current ratio of at least 1.25 to 1 0,and a debt—to-
equity ratio of no more than 2.0 to 1.0.

o The following statement if the milk contractor is a producer agent who does not
contribute to the fund and is required to file security with DATCP:

IMPORTANT NOTICE
[Name of milk contractor] does not participate in Wisconsin’s Agricultural
Producer Security Fund. We have filed security with the State of Wisconsin
to cover part, but not all, of our milk payment obligations to milk producers.
The security equals 15% of the largest amount that we owed to producers at
any time during our last completed fiscal year. The security is in the
following form(s): [specify forms of security].

e The following statement if the milk contractor is a producer agent who contributes to
the fund and files security with DATCP:

IMPORTANT NOTICE :
[Name of milk contractor] contributes to Wisconsin’s Agricultural Producer
Security Fund as a producer agent. If we fail to pay a producer, the fund
may pay up to 15% of the producer’s allowed claim.
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FINDING OF EMERGENCY
(1) The Legislature, in 2001 Wis. Act 16, repealed and recreated Wisconsin’s
agricultural producer security program. The new program is codiﬁéd in ch. 126, Stats.
(the “new law™). The new law takes effect, for milk contractors, on May 1, 2002. ‘The

new law is intended to protect milk producers against catastrophic financial defaults by .

milk contractors.

© - (2) The new law applies to milk contractors, including dairy plant operators,

- producer agents and other milk handlers, who procure producer milk in this. state. Under

the new law, milk contractors must be licensed by the Wisconsin department of

- agriculture, trade and consumer protection (DATCP). Milk contractors must pay license

- fees and do one or more of the following:

(a) Contribute to Wisconsin’s agricultural producer seéﬁrity fund, to help secure .
milk payments to milk producers.

(b) File security with DATCP.

(c) File financial statements with DATCP, showing thét the contractor meets

minimum financial standards specified in ch. 126, Stats.

(3) The new law regulates producer agents (who market milk and collect
payment for miik producers, without taking titlé to the milk), but treats them differently
than other milk contractors. Producer agents may have lower fund participation
requirements, and mé'y file smaller amounts of security, than other milk contractors. The

program may provide correspondingly less compensation to producers if a producer

agent defaults.
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(4) It is important to clarify the following matters before the new law takes effect
for milk contractors on May 1, 2002:
(a) The treatment of dairy plant ope;étors who provide éustom processing
services to milk producers, without marketing or taking title to milk or dairy products.”’
“(b) The treatment of producer agents. Under s. 126.51, Stats., DATCP must -
adopt rules for milk contractors who wish to qualify as producer agen‘z‘s under the nevs;
law. |

(c) The treatment of persons who market only processed dairy products for milk

producers, without procuring, marketing or processing raw producer milk.

~ (d). The method by‘ which milk contractors calculate and report milk payment

obligations, for the purpose of caléulatingfund assessments and security requirements

under the new law.

(5). Under s. 126.81(4), Stats., DATCP may require milk contractors to disclose
their security and fund contribution status to milk producers. It is important for milk
contractors to begin making these disclosures soon after the new law takes effect, so that
producers can evaluate the ﬁnaﬁcial risk associéted with milk procurement contracts.
Disclosures are important, because not all milk contractors are required to participate in
the agricultural security fund or file security with i)ATCP.

(6) 1t is not possible, by normal rulemaking procedures, to adopt these essential
claﬁﬁcations and disclosure requirements by May 1, 2002. DATCP must, therefore,
adopt them by emergency rule. This emergency rule is needed to implement the new

law, to protect the financial security of milk producers, to preserve fair competition in the

‘dairy industry, and to avoid unnecessary confusion and expense for dairy businesses.
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EMERGENCY RULE

SECTION 1. Chapter ATCP 96 is created to read:
CHAPTER ATCP 96

AGRICULTURAL PRODUCER SECURITY
ATCP 96.01 Definitions. In this chapter:
(1) “Contributing milk contractor” has the meaning given in s.126.40(1), Stats.
(2) “Dairy plant operator” has the meaning given in s. 126.40(5), Stats.
(3) “Milk contractor” has the meaning given in s. 126.40(8); Stats. -
(@) “Milk producer” has the meaning given in s. 126.40(10), Stats.

) “Procure producer milk in this state” has the meaning given in s. 126.40(12),

 Stats. -

- (6) “Producer agent” has the meaning given in s. 126.40(13), Stats.

(7) “Producer milk™ has the meaning given in s, 126.40(14), Staifs. “Producer
milk” includes producef—o@ed dairy products that a producer agent manufactures from
raw producer milk.

ATCP 96.02 Custom processing services to milk producers. Chapter 126,
Stats., does not apply to a dairy plant operator who takes temporary custody of proyducer
milk solely to process it for the milk producer, provided that all the following apply:

(1) The producer retains title to all of the milk and all of the processed dairy
products made ﬁ‘om that milk.

(2) The operator does not market the milk or processed dairy products, but

promptly returns the processed dairy products to the producer or the produCer’s agent for

consumption or marketing.
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(3) The operator does not commingle producer-owned milk or dairy products
with other milk or dairy products.

- (4) The operator provides the pro'cessing services under a written contract with
the producer or the producer’s agent. The contract shall clearly and conspicuously
disclose all the fdllowing:

(a) That the producer retains title to all the milk shipped for processing, and all
the processed dairy products made from that milk.

(b) That the producer’s milk shipments to the operator are not secured under ch.

126, Stats.

- (5) The operator keeps a copy of the contract under sub. (4) for at least 3 years

after the contract ends, and makes it available to the department for inspection and

-copying upon request.

ATCP 96.03 Producer agents. (1) QUALIFYING AS A PRODUCER AGENT. A milk

contractor does not qualify as a producer agent, for purposes of ch. 126, Stats., unless all

the following apply:

(2) The milk contractor procures producer milk in this state solely as the agent of

the milk producers.

(b) The milk contractor does not take title to the producer milk, or to any

processed dairy products made from the producer milk.

(c) The milk contractor markets the producer milk under a written contract with

each milk producer. The contract shall comply with sub. (2).

(d) The milk contractor does not process, as a producer agent, more than 5

million pounds of producer milk in any month.
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(¢) The milk contractor gives, to each recipient of producer milk marketed by the
milk contréctor, a written invoice stating that the milk is producer milk not owned by the
milk contractor.

(f) The milk contractor files a monthly producer agent report Wn:h the

department, as provided under sub. (3).

" (2) CONTRACT WITH MILK PRODUCER. The contract under sub. (1)(c) shall clearly -

. specify the terms under which the milk contractor receives, markets and accépts payment

for milk on behalf of the producer. The contract shall clearly and conspicuously disclose
all the following: |

. . (a) That the milk contractor does not take title to the producer’s milk, or.any. - .
dairy prdducts made from that milk.

(b) That the milk contractor receives payments on behalf of the producer, and

holds them.in trust for the producer.

(c) The terms and conditions of payment to the producef,

'(d) The procedure By which the milk contractor will receive paymént on behalf of
the producer and make payments to the producer, including any trust fund arrangement.

(e) The milk contractor’s compensation for serving as the producer’s agent, and
the method by which the milk contractor will receive that compensation from the
producer.

.(f) The appropriate milk security disclosure statement under s. ATCP 96.05.

(3) MONTHLY REPORT. A milk contractor who files a monthly producer agent

report under sub. (1)(f) .shall file the report on or before the 25" day of the month. The

report shall include all the following:

10
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-(a) The name and address of each peréon to whom the milk contractor marketed,

in the preceding month, producer milk procured in this state.

(b) The total pounds of producer milk that the milk contractor marketed to each
person under par. (a) in the preceding month.

. (c) The milk contractor’s total gross payments to milk producers for producer -

milk that the contractor marketed under par. (a) in the p:éceding month. .

ATCP 96.04 Persons marKketing procéss‘ed dairy products for milk
producers. Chapter 126, Stats., does not apply to a person who markets only processed -
dairy products for milk produc’er‘s, provided that the person does not procure, market or
process raw producgr milk.

ATCP 96.05 Milk security disciosure statement. A milk contractor shall give
a milk security disclosure statement to each milk producer and producer agent from
whom the milk contractor procures producer milk in this state. The mﬂk contractor shall

give the disclosure statement when the milk contractor first procures producer milk from

that producer or producer agent, and again in June of each year. The milk contractor

shall give the disclosure statement in writing. The disclosure statement shall be clear and
conspicuous, and shall be set apart from any other writing. The disclosure statement shall
consist of one of the following verbatim statements, as applicable:

(1) The following statement if the milk contractor is a contﬁbuting milk

contractor, other than a producer agent who is also required to file security under s.

126:47(3)(c), Stats.:

11



IMPORTANT NOTICE

1
2 [Name of milk contractor] contributes to Wisconsin’s Agricultural Producer -
3 Security Fund. This fund helps ensure that milk producers will be paid for
4 the milk they ship to contributing contractors. If a contributing contractor
5 fails to pay a producer, the fund may pay up to 80% of the first $60,000 of
6 the producer’s unpaid milk payment claim, and up to 75% of any additional
7 unpaid milk payroll claim.
8 i :
9 (2) The following statement if the milk contractor has filed security under s.
.10 126.47, Stats., but is not a producer agent filing security under s. 126.47(3)(b) or (c),
11 Stats. |
12 IMPORTANT NOTICE
13 [Name of milk contractor] does not participate in Wisconsin’s Agricultural
14 Producer Security Fund. We have filed security with the State of Wisconsin
15 ~ to cover part, but not all, of our milk payment obligations to milk producers.
16 The security equals at least 75% of the largest amount that we owed
17 producers at any time during our last completed fiscal year. The security is
18 in the following form(s): [specify forms of security]. :
19 .
20 (3) The following statement if the milk contractor is not a contributing milk

21  contractor, and has not filed security, but has filed financial statements that meet the

22 standards under s. 126.45(1)(b), Stats.:

23 IMPORTANT NOTICE

24 | [Name of milk contractor] does not participate in Wisconsin’s Agricultural
25 Producer Security Fund, and has not filed security with the State of

26 Wisconsin to secure payments to milk producers. Our financial statement
27 shows positive equity, a current ratio of at least 1.25 to 1.0, and a debt-to-
28 equity ratio of no more than 2.0 to 1.0.

29 |

30 (4) The following statement if the milk contractor is a producer agent who is

31 required to file secuﬂty under s. 126.47, Stats., and does not contribute to the fund:

32 [Name of milk contractor] does not participate in Wisconsin’s Agricultural

33 - Producer Security Fund. We have filed security with the State of Wisconsin
34 to cover part, but not all, of our milk payment obligations to milk producers.
35 The security equals 15% of the largest amount that we owed to producers at

12
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any time during our last completed fiscal year. The security is in the
following form(s): [specify forms of security].

NOTE: The 15% security amount applies during the term of this temporary
emergency rule. The required security amount increases in the license
year beginning May 1, 2003 and in subsequent license years. Sees.

126.47(3)(b), Stats.
(5) The following statement if the milk contractor contributes to the fund asa*
producer agent, and files security according to s. 126.47(3(c), Stats.:
IMPORTANT NOTICE

[Name of milk contractor] contributes to Wisconsin’s Agricultural Producer
Security Fund as a producer agent. If we fail to pay a producer, the fund
may pay up to 15% of the producer’s allowed claim.

NOTE: The 15% payment amount applies during the term of this temporary
' emergency rule. The payment amount increases to 20% for producer

agent defaults occurring after April 30, 2004. Beginning May 1, 2007,
producer agents are treated like other milk contractors. See s.

126.71(1)(a), (d) and (e).

ATCP 96.06 Milk producer payment report by license applicant. (a) An
applicant for an annual milk contractor license shall include, as part of the license
application, the sworn and notarized statement requixied under s. 126.41(6), Stats.

(bj Thé statement under par. (a) shall report, under s. 126.41(6)(a), Stats., the

gross amount that the applicant paid for producer milk procured in this state during the

~ applicant’s last completed fiscal year. If the applicant has not yet operated as a milk

contractor, the applicant shall report the estimated gross amount that the applicant will
pay for milk procured in the applicant’s first completed fiscal year.

(c) The statement under par. (a) shall report, under s. 126.41(6)(b), Stats., the
largest gross amount that the applicant paid for producer milk procured in this state in

any single month during the applicant’s last completed fiscal year.

13



EFFECTIVE DATE: This emergency rule take effects effect upon publication in the

fam—

2 official state newspaper, and remains in effect for 150 days. The department may seek to

(F]

extend this emergency rule as provided in s. 227.24, Stats.

Dated this_/_day of dqu/ . oo

. STATE OF WISCONSIN
DEPARTMENT OF AGRICULTURE, TRADE
AND CONSUMER PROTECTION

R 2
ames E. Harsdorf, “ ﬂ

14
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